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PART I - OVERVIEW AND STATEMENT OF POSITION
1. This Honorable Court should restore and affirm the trial judge’s decision recognizing the
tort of family violence (“FV”) because this tort fills a problematic gap in the Canadian legal
landscape and brings Canada into alignment with our international obligations to end violence

against women.

2. There is no question that family courts will have to adjudicate tort matters. At issue is
whether the torts available to be adjudicated adequately capture the nature of the tortious

misconduct where claims of family violence have been made.

3. The tort of FV protects, in the context of intimate or family relationships, the wholeness of
an individual’s identity and the complex ways an individual’s multiple protected characteristics

impact their lived experience of violence and control.

4. The Barbra Schlifer Commemorative Clinic (“the Schlifer Clinic”) submits that not only
is a tort of FV necessary, but that any such tort must recognize the breach of trust inherent in FV

as part of the tortious misconduct, rather than an aggravating factor relevant to damages.

PART II - STATEMENT OF FACT
5. The BSCC takes no position on the facts of this appeal.

PART III - STATEMENT OF ARGUMENT

A. The Tort of Family Violence Protects a Unique Interest: Intersectional Identity

6. The purpose of tort law is to provide a remedy for individuals who have suffered a loss
arising from the wrongdoing of others.! In making an award of damages a court attempts, in so far
as money can do so, to put the injured party back in the same position as before the loss.? In other

words, the aim of tort cases is to make an injured party whole again.’

' Palmer v Teva Canada Limited, 2024 ONCA 220 at para 1.

2 Andrews v Grand & Toy Alberta Ltd, [1978] 2 SCR 229 at p 241.

3 Vorvis v Insurance Corporation of British Columbia, [1989] 1 SCR 1085 at p 1107; Andrews v.
Grand & Toy Alberta Ltd., 1978 CanLII 1 (SCC), [1978] 2 SCR 229 at p 241.
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7. To make a party whole, a court must understand and evaluate what that party has lost. An
examination of existing torts confirms that each tort protects a specific interest and targets specific
conduct. This allows a court to assess and quantify an individual’s loss. For instance, the tort of
battery addresses and protects a person’s bodily integrity and targets acts of physical violence.*
The tort of assault protects a person’s immediate psychological integrity and targets imminent
threats of violence.® The tort of intentional infliction of mental distress (“IIMD”) protects an
individual’s long-term psychological integrity and targets discrete conduct that causes profound

distress and mental injury.®

8. The tort of FV protects, in the context of intimate or family relationships, the wholeness of
an individual’s identity and the complex ways an individual’s multiple protected identity-
characteristics impact their lived experience of violence and control. It is essential to properly
characterize this interest, as it impacts both the foreseeability and causation analysis required to
adjudicate alleged tortious actions in the FV context. No existing tort protects a person’s
intersectional identity: absent recognition of a tort of FV the legal analysis of this harmful form of

behaviour is flawed, and survivors of this egregious harm will not be made whole.

B. Analysis of Intersectional Identity is Required to Understand Family Violence

9. Intersectionality is an approach that recognizes how the multiplicities of a person’s social
identity impact their various experiences.” Law professor Kimberlé Crenshaw, who coined the
term “intersectionality” in the 1990s, argues that “Intersectionality is a lens through which you can
see where power comes and collides, where it interlocks and intersects. It’s not simply that there’s
a race problem here, a gender problem here, and a class or LBGTQ problem there. Many times,
that framework erases what happens to people who are subject to all of these things.”® Without an

intersectional lens, gaps in the law may be overlooked and certain groups may be excluded from

4 See e.g. Non-Marine Underwriters, Lloyd’s of London v Scalera, 2000 SCC 24, 1 SCR 551 at
paras 4, 8.

> See e.g. McLean v McLean, 2019 SKCA 15 at para 59.

6 See e.g. Prinzo v Baycrest Centre for Geriatric Care (2002), 60 OR (3d) 474 at para 45.

7 Grace Ajele & Jena McGill, Intersectionality in Law and Legal Contexts, (Toronto: Women’s
Legal Education and Action Fund, 2020) at p 21.

$ Interview of Kimberlé Crenshaw by Columbia Law School (8 June 2017), “Kimberlé Crenshaw
on Intersectionality, More than Two Decades Later”.
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legal protection and redress for the losses arising from the structural and dynamic consequences

of multiple forms of disadvantage.’

10.  In the context of tort law, intersectionality can help identify and explain how “intersecting
systems of power” can produce injuries and losses “for certain groups that would not exist if the
dimensions did not intersect.”!® The resulting harms individuals experience because of

discrimination on the basis of multiple protected identities are compounded, but often overlooked.

11. This is not merely a matter of properly quantifying damages. Manipulation of the various
facets of an individual’s identity (which are protected characteristics under the Charter and
provincial human rights codes) breaches trust and is part of the tortious misconduct addressed
through the tort of FV. In this context, understanding a survivor’s intersectional identity and
experiences is essential for the court to recognize not only the multi-faceted harms suffered by
survivors, but to allow for recognition of the levers of control exerted by the perpetrator against
the survivor, which constitute the actionable breach of trust. These breaches of trust occur not only
through conduct covered by existing torts, but through mechanisms that are not currently

recognized as tortious such as harassment, stalking, and financial abuse.

12. The trial judge identified the importance of this analysis in a number of places, including
where she addresses the “relevant factual context” of the abuse inflicted on the Appellant!' and
the impact of “the pattern of coercion and control that lays at the heart of family violence cases
and which creates the conditions of fear and helplessness ... designed to control or terrorize.”!?
Further, the trial judge correctly observed that the existing torts—which do not account for the
intersectional nature of identity—do not accurately capture the tortious misconduct at issue in
cases of family violence, which compromises the ability of courts to properly assess liability,

damages, and credibility in family violence cases. '

? Shreya Atrey, Intersectional Discrimination (Oxford: Oxford University Press, 2019) at p 33.

19 Sara Bernstein, “The Metaphysics of Intersectionality” (2020) 177:2 Philosophical Studies at p
2. See also: Liam Kofi Bright et. al., “Causally Interpreting Intersectionality Theory” (2016) 83:1
Philosophy of Science 60 at p 63.

" Ahluwalia v Ahluwalia, 2022 ONSC 1303 at para 48 [Ahluwalia ONSC].

12 Ibid at para 54.

BIbid at para 59.
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13. The Schlifer Clinic’s experience assisting more than 100,000 survivors of violence over
the past 40 years speaks to the central importance of identity in its clients’ experience of FV. Many
of the Schlifer Clinic’s clients are migrant women, whose intersectional identities are comprised
of multiple Charter-protected grounds including their ethnic, religious, and cultural identities, as
well as their ages, countries of origin, and gender.'* Our clients’ identities—and the ways in which
the indivisible personal factors making up their identities are wielded against them through various

breaches of trust—are inextricable from their experience of FV.

C. The Tort of Family Violence Fills a Gap in Canadian Tort Law

14.  Appellate courts, including this Honourable Court, have provided guidance on when the
common law may evolve to recognize and remedy a new wrong. The common theme among the
available jurisprudence is that a new tort must fill a gap in the law. For example, the law may
evolve where it is “necessary to clarify a legal principle, to resolve an inconsistency, or to keep
the law aligned with the evolution of society.”!> Likewise, recognition of a novel tort may be

necessary when the change is incremental, and the underlying facts “cry out for a remedy”. !¢

i.  The Origin of the Gap to be Filled by the Tort of Family Violence

15.  Modern Canadian tort law attempts to grapple with family violence primarily through the
application of three torts: assault, battery, and IIMD. However, none of these torts was recognized
in the context of intimate family relationships and none requires as part of the tortious misconduct

the breach of trust inherent in circumstances where the tortfeasor is a family member.

16. This is unsurprising, given that for over a century common law courts dictated that tort law

did not belong in the family home.!” Indeed, in Canada, England, and the United States, the early

14 Barbra Schlifer Commemorative Clinic, “Intimate Partner Violence Risk Identification and
Assessment Tool User Guide™ in Project Enhanced Safety: Risk Assessment Framework in Family
Court - Final Report (Toronto: Barbra Schlifer Commemorative Clinic, 2020) at p 5 [Schlifer
Clinic, “IPV Assessment Tool Report™].

15 Nevsun Resources Ltd v Araya, 2020 SCC 5, [2020] 1 SCR 166 at para 118 [Nevsun].

16 Jones v Tsige, 2012 ONCA 32 at para 69.

17 See e.g. Karen Pearlston, “Male Violence, Marital Unity, and the History of the Interspousal
Tort Immunity” (2015) 36:3 J Leg Hist 260 at pp 261, 288; Fiona Kelly, “Private Law Responses
to Domestic Violence: The Intersection of Family Law and Tort” (2009) 44:2 SCLR 321 at p 323
[Kelly, “Private Law Responses to DV™].
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common law doctrine of interspousal tort immunity (“ISTI”) restricted wives from suing their
husbands for damages entirely, including for acts of physical or sexual violence.'® As a matter of
law, courts dictated that “[t]he reason ... the wife cannot sue the husband for beating her must be
because they are one and the same person.”!® This was justified by the perceived social importance

of preserving ‘marital unity’ and ‘promoting peace’ within the family home.?’

ii.  The Nature of the Gap to be Filled by the Tort of Family Violence

17.  ISTIwas not formally abolished in Ontario until the early 1970s.2! This history has resulted
in a gendered development of tort law, including the absence of rigorous academic and judicial
consideration of the forms of tortious conduct that may stem from a family member’s breach of
trust and manipulation of the intersecting vulnerabilities that individual family violence survivors

face due to other systems of oppression or aspects of their personal circumstances.

18.  FV is abuse directed against one or more individuals that is perpetrated by a family
member, including spouses, children, elders, and extended family. While this abuse may be
physical or sexual (battery), may be preceded by fear (assault), and may be designed to cause
psychological harm to the victim (IIMD), it is reductive and inadequate to limit the definition of
“abuse” in this context to what is actionable within the framework of those existing torts. In the
experience of the Schlifer Clinic’s clients, FV involves an intentional pattern of conduct designed
to assert dominance, coercion, and control over intimate relationships, stripping the victim of their

human dignity, identity, and independence.

19.  FV commonly manifests through “a strategic course of oppressive conduct that is typically
characterized by frequent, but low-level physical abuse and sexual coercion in combination with
tactics to intimidate, degrade, isolate, and control victims.”?? This may include sabotaging a family

member’s efforts to find a job by turning off their morning alarm clock, cutting their hair to cause

18 Kelly, “Private Law Responses to DV” at p 323.

1 Phillips v Barnet, [1876] 1 QBD 436 at p 439.

20 Manitoba Law Reform Commission, “The Abolition of Interspousal Immunity in Tort” (1972)
CanLIIDocs 139 at p 3.

2l Ontario Law Reform Commission, “Report on Family Law: Part I - Torts” (Toronto: Osgoode
Digital Commons, 1969) at p 59.

22 Evan Stark, “The Dangers of Dangerousness Assessment” (2013) 6:2 Family & Intimate Partner
Violence Quarterly 13 at p 18. [Emphasis added.]
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embarrassment before an important event, disrupting transportation and childcare arrangements,
and/or monitoring phone and internet usage.?®> Such acts of manipulation do not fit within the
available torts and are therefore not considered tortious misconduct. Similarly, other forms of FV
identified by the trial judge, including harassment, stalking, and financial abuse, do not fit within

the existing tort framework.

20. Immigrant and refugee women are extremely vulnerable to all of these forms of FV due to
increased levels of social and physical isolation, language barriers, and lack of knowledge about
their legal rights in the Canadian system, laws, and culture.?* The intersectional challenges
experienced by the Schlifer Clinic’s clients include migration status, language barriers,
experiences of racism, economic means, disability, or mental wellness. Each of these factors
combine to form a complex web of vulnerabilities that increases a survivor’s barriers to safety.
Their experience of FV—which invariably includes some or all of the misconduct outlined

above—does not always manifest in a way that is recognized by the existing torts.?

iii. ~ Why the Breach of Trust Is Tortious Misconduct in the Context of Family Violence

21.  Breach of trust is often considered an aggravating factor, relevant to the determination of
damages once liability has been established for tortious misconduct. However, where trust and
reliance are intrinsic to the relationship between the parties, a breach of trust should be recognized
as a critical element of the tort itself. In the context of FV, if the breach of trust is relegated to the
damages assessment, courts risk undervaluing its significance in creating the harm for which

compensation is sought.

22. By recognizing breach of trust as an element of the tort of FV, the law would appropriately
capture the relational betrayal that distinguishes FV from other forms of tortious conduct. In FV,
the tortfeasor’s actions are often enabled by the trust placed in them by the victim, whether as a

partner, parent, or caregiver. This breach of trust is not simply a contextual factor but a key

23 Judy L Postmus, “Analysis of the Family Violence Option: A Strengths Perspective” (2000)
15:2 Affilia 244 at p 246.

24 Schlifer Clinic, “IPV Assessment Tool Report” at p 93.

25 Ibid at pp 8-9.
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mechanism through which harm is inflicted. This dynamic justifies the recognition of breach of

trust as a central element of the tort.

23.  Moreover, treating breach of trust as an essential element of the tort would align the legal
framework with public policy objectives. Acknowledging the centrality of trust in familial
relationships underscores the legal system’s condemnation of FV and affirms the societal
expectation that these relationships should be safe and nurturing. It also reinforces the
distinctiveness of FV as a harm requiring specific legal redress. Recognizing breach of trust as an
element of the tort of FV would provide victims with a clearer pathway to justice while promoting

deterrence and accountability in family dynamics.

D. Our International Legal Obligations Require Recognition of a Tort of Family Violence

24. Consideration of a tort of FV also engages society’s interest in eradicating violence against
women. The Universal Declaration of Human Rights (“UDHR”) provides a foundational
framework for the eradication of violence against women through principles of equality, dignity,
and non-discrimination. Key articles affirm the rights to life, liberty, security, and freedom from

degrading treatment,?® which are often violated in cases of family violence.

25.  Canada voted to adopt the UDHR in 1948.2” By emphasizing the equal rights of all
individuals without distinction based on sex, the UDHR supports efforts to combat violence
against women and has inspired subsequent international instruments, such as the Convention on
the Elimination of All Forms of Discrimination against Women (“CEDAW?”).?® As this Court has
previously acknowledged, CEDAW is considered “the definitive international legal instrument

requiring respect for and observance of the human rights of women.”?’

26 Universal Declaration of Human Rights, UNGA, 3rd Sess, UN Doc A/810 (1948), at articles 1-
3,5.

27 United Nations Voting Data, “International Bill of Human Rights: Universal Declaration of
Human Rights: resolution / adopted by the General Assembly”(10 December 1948).

28 Convention on the Elimination of All Forms of Discrimination against Women, 18 December
1979, 1249 UNTS 13, No 20378, (entered into force 3 September 1981, ratified by Canada in
December 1981) at article 2.

2 R v Ewanchuk, [1999] 1 SCR 330 at para 70.
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26. Canada implemented CEDAW through constitutional and statutory protections.*”
Specifically, the aims and values of CEDAW are embedded in the Charter.?! Indeed, Canada’s
commitments under CEDAW and the UDHR are clearly recognized in section 7 and 15 of the

9933

Charter.** These sections “embody the notion of respect of human dignity”** which is inextricable

from the interest protected by a tort of FV.

27. Courts have also recognized the close connection between FV and the Charter. As Justice
L’Heureux-Dubé¢ held in Ewanchuk, “[v]iolence against women is as much a matter of equality as
it is an offence against human dignity and a violation of human rights.”** The character of the

harm at issue in FV has a “public dimension” that is absent from the available torts.>*

28. Recognizing a tort of FV is consistent with the well-established principle that Canadian
courts should strive to develop the common law in a manner consistent with Charter principles.>®
The necessity of an intersectional approach to multiple alleged grounds of discrimination has been
affirmed by this Court and by numerous human rights bodies across Canada.>” It follows that this

Court’s approach to recognizing a new tort should also incorporate an intersectional analysis.

29. Canada’s obligations under CEDAW also cannot be adequately understood or achieved
without an intersectional approach that addresses the multiple layers of discrimination that women
face. Sex and gender discrimination is inextricably linked with other factors that affect women,

such as race, ethnicity, religion or belief, health, status, age, class, caste and sexual orientation and

30 Canada, Tenth periodic report submitted by Canada under article 18 of the Convention, due in
2020, CEDAW, 2022, UN Doc CEDAW/C/CAN/10 at para 22.

31 M

32 M

33 R v Ewanchuk at para 73.
34 Ibid at para 69.

35 See Nevsun at para 124.
36 See e.g. Hill v Church of Scientology of Toronto, [1995] 2 SCR 1130 at para 91.
37 Young Worker v Heirloom and another, 2023 BCHRT 137 at para 50, citing various matters

including: Fraser v Canada (Attorney General), 2020 SCC 28, [2020] 3 SCR 113 at para 116; R
v Sharma, 2022 SCC 39 at para 196.
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gender identity.’® CEDAW urges signatories to “legally recognize the intersecting forms of

discrimination and their compounded negative impact”, and to take steps to eliminate them.>”

30. This intersectional approach to women’s human rights is essential to recognizing the
protected nature of the individual rights which are inextricable from the fullness of individual
identity. As noted by this Court in Nevsun, rights “are discrete legal entitlements, held by
individuals, and are to be ‘respected by everyone’.”* This court should recognize FV as a tort

which allows for the concurrent recognition of multiple identity-based rights.

E. The Tort of FV Will Not Open Floodgates Or Lead To False Claims

31. The availability of appropriate torts will complement the existing family system, which
lacks remedies to compensate survivors of FV. The Ontario Court of Appeal has made clear family
law judges must deal with tort claims where these arise.*! Recognizing a tort of FV will allow
litigants—and courts—to use a framework that accurately captures the nature of the tortious
misconduct arising from FV. In the family law context, this is important for accountability. In the

context of tort law, it will contribute to the twin goals of compensation and deterrence.

32. There is no evidence that recognition of a tort of FV would lead to a groundswell of false
claims of tortious misconduct. Such allegations are a general attack on the credibility of survivors,
and are another iteration of the discredited myth and stereotype about the frequency of false claims
of sexual assault. To paraphrase this Court’s recent decision in R. v. Kruk, allegations of false
claims of FV represent “inaccurate, outdated, and inequitable social attitudes” that impede the

equal treatment of survivors of FV.*?

33.  Finally, arguments against recognition also ignore the fact that the tort of FV has broader

application than only between spouses on separation. The tort as articulated by the trial judge, and

38 UN Committee on the Elimination of Discrimination against Women, General Recommendation
No. 28 on the core obligations of States parties under article 2 of the Convention on the
Elimination of All Forms of Discrimination against Women, CEDAW/C/GC/28 (16 December
2010) at para 18.

39 M

40 Nevsun at para 110.

Y Ahluwalia v Ahluwalia, 2023 ONCA 476 at para 46.

42 R v Kruk, 2024 SCC 7 at para 38.
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as proposed by the Schlifer Clinic, is available to “family members”. It could be applied, for

example, in a case where an elderly person suffers financial abuse by one of their adult children.

F. Conclusion: Proposed Framework for the Tort of Family Violence

34.  Within a contextual framework that recognizes the intersectional and gendered nature of
FV, and acknowledging that individuals may experience compounded forms of discrimination and
marginalization based on their unique identities,* the Schlifer Clinic asks this Honourable Court

to recognize a tort of family violence with the following elements:

a. A family member (including spouses, children, elders, and extended family) engaged in

conduct* such as:

b. physical abuse, forcible confinement, sexual abuse or attempts thereof, threats,
harassment, stalking, failure to provide the necessaries of life, psychological abuse (such
as intimidation, harassment, coercion or threats), financial abuse (including unreasonable
restrictions on financial autonomy), exposure of a child to family violence, or killing or

harming an animal or property,*®

c. which constitutes a breach of trust in the circumstances of the family relationship.

35. This tort will protect the wholeness of a victim’s intersectional identity by recognizing the
interplay between multiple intersecting vulnerabilities. It appropriately recognizes the breach of
trust inherent in this conduct as part of the tort itself, rather than simply an aggravating factor. This
tort of family violence will fill a gap in the existing law and will align Canada with its international

obligations and its commitment to end gender-based and family violence.

PART IV — SUMISSIONS ON COSTS & PART V — ORDER

36. The Intervener seeks no costs and asks that no costs be awarded against it.

“Schlifer Clinic, “IPV Assessment Tool Report” at p 93.

4 Linda C Neilson & Susan B Boyd, “Interpreting the New Divorce Act, Rules of Statutory
Interpretation & Senate Observations” (8 March 2020) at p. 6. See also: Minister of Justice, Letter
to the Chair of the Senate Standing Committee on Legal and Constitutional Affairs, (11 June 2019),
Annex 1.

4 Divorce Act, RSC 1985, ¢.3 (2nd Supp), s. 2.



https://www.schliferclinic.com/wp-content/uploads/2021/04/PROJECT-ENHANCED-SAFETYFINAL2021.pdf
https://www.leaf.ca/wp-content/uploads/2020/03/Interpreting-the-New-Divorce-Act.pdf
https://www.leaf.ca/wp-content/uploads/2020/03/Interpreting-the-New-Divorce-Act.pdf
https://sencanada.ca/content/sen/committee/421/LCJC/Briefs/2019-06-11-LCJC_undertaking_C-78_e.PDF
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PART VI - SUBMISSIONS ON PUBLICATION
N/A

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 6 day of January 2025.

Per: Per:
Pas oo
| e S
Anna Matas | Archana Medhekar Nadla Effen\h !
Counsel for the Intervener, Agent for the Intervé‘ner

Barbra Schlifer Commemorative Clinic Barbra Schlifer Commemorative Clinic
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