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Forty Years of Empowerment: Transforming Justice for Survivors

Mission: Barbra Schlifer Commemorative Clinic offers comprehensive trauma-informed
legal services and representation, counselling, and multilingual interpretation. The Clinic
drives systemic transformation to support women and gender-diverse people who have
experienced violence.

Vision: The Clinic envisions a world where diverse women and gender-diverse people live
free from violence, with their safety, dignity, and equality upheld.

Theory of Public Interest Intervention

Public Interest Theory: This theory posits that legal interventions should serve the
broader public good by tackling systemic issues and promoting justice and equity. The
Clinic's interventions aim to shape legal precedents and influence policies that affect the
rights and safety of marginalized groups.

Role in Development of Jurisprudence

1. Shaping Legal Precedents: By intervening in significant cases, the Clinic helps
shape legal precedents that protect and advance the rights of survivors of gender-
based violence. These precedents can influence future court decisions and
legislative reforms.

2. Highlighting Systemic Issues: The Clinic's interventions bring attention to systemic
issues such as gender-based violence, discrimination, and access to justice. This
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helps courts understand the broader social context and the impact of their
decisions on marginalized communities, ensuring that justice considers the lived
realities of those most affected.

Providing Expertise: The Clinic offers specialized knowledge and perspectives that
might not be presented by the parties directly involved in the case. This expertise
can help courts make more informed and equitable decisions, reinforcing the need
for more inclusive and transformative justice.

Feminist Advocacy

1. Amplifying Marginalized Voices: The Clinic's interventions ensure that the voices

and experiences of women and gender-diverse individuals are heard in the legal
system. This is crucial for addressing the unique challenges faced by these
marginalised groups.

Challenging Stereotypes and Biases: Feminist advocacy through legal
interventions challenges harmful stereotypes and biases that can influence judicial
decisions. This helps create a more fair, just, and equitable legal system.

Promoting Gender Equality: The Clinic's work in public interest interventions is
part of a broader effort to promote gender equality and protect the rights of all
affected individuals, regardless of gender.

Notable Cases

Here are some significant cases the Clinic has intervened in, highlighting their role in

advancing public interest and feminist advocacy:

1.

Canadian Newspapers Co. v. Canada (Attorney General) (1988): Supreme
Court of Canada - This case dealt with the constitutionality of mandatory
publication bans on the identities of sexual assault complainants unders. 2(b)
of the Canadian Charter of Rights and Freedoms (Charter), which guarantees
freedom of the press. The Clinic supported the constitutionality of Rape Shield
laws to protect the privacy of sexual assault victims. The Clinic argued that
these laws are crucial not only to encourage reporting but also to preserve the
dignity and rights of survivors. The Supreme Court of Canada upheld
mandatory publication bans on sexual assault complainants’ identities, ruling
that while the ban limited press freedom under s. 2(b), it was justified under s.
1 to protect survivors' privacy.



R.v. Seaboyer; R. v. Gayme (1991): Supreme Court of Canada - This case also
challenged the Rape Shield provisions of the Criminal Code. The Clinic argued
for the protection of sexual assault complainant’s privacy and the
constitutionality of these provisions. The Clinic emphasized that these
provisions prevent the re-victimization of complainants during trials. The
Supreme Court of Canada upheld the provision preventing the use of sexual
reputation evidence but struck down the provision limiting sexual history
evidence, finding it infringed the accused's rights under ss. 7 and 11(d) of the
Charter and could not be justified under s. 1.

R. v. O'Connor (1995): Supreme Court of Canada - This case dealt with the
disclosure of complainant’s private records in sexual assault cases. The Clinic
argued against broad disclosure to protect the privacy of complainants. The
Clinic asserted that unrestricted access to private records could deter victims
from coming forward and seeking justice. The Court held that such disclosure
of private records of a complainant in a sexual assault case held by a third
party is permissible only if the applicant establishes that the records are likely
to be relevant and the judge balances the right to make a full answer and
defence with the right to privacy.

R. v. Mills (1999): Supreme Court of Canada - This case involved the
constitutionality of new provisions governing the production of records in
sexual assault cases. The Clinic supported balancing complainant’s privacy
rights with the accused's Charter right to a fair trial. The Clinic argued that a
balanced approach is necessary to protect the rights of both parties. The
Supreme Court upheld the Clinic’s position, ruling that the new provisions
were constitutional, balancing privacy rights and the right to a fair trial.

R. v. Ewanchuk (1999): Supreme Court of Canada - This case addressed the
issue of implied consent in sexual assault cases. The Clinic argued for a clear
definition of consent, emphasizing that "no means no". The Clinic's position
was that consent must be explicit and ongoing. The Supreme Court upheld the
Clinic’s position ruling that there is no such defence as ‘implied consent’ in
sexual assault cases.

R. v. Darrach (2000): Supreme Court of Canada - This case involved the
requirement for accused persons to seek judicial approval before introducing
evidence of a complainant's sexual history. The Clinic upheld the
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constitutionality of this requirement to protect complainants and their
privacy. The Clinic argued that such measures are necessary to prevent the
use of prejudicial evidence. The Supreme Court upheld the constitutionality
of provisions requiring judicial permission for admission of evidence of a
complainant's sexual history, affirming they safeguard trial integrity and reject
harmful myths about sexual assault victims.

R. v. J.A. (2011): Supreme Court of Canada - This case dealt with the issue of
consent during periods of unconsciousness. The Clinic argued that consent
must be ongoing and cannot be given in advance for future sexual activity. The
Clinic's position was that consent must be present at the time of the act,
ensuring that itis both explicit and continuous. The Supreme Court reinforced
this position by ruling that a person cannot provide advance consent to acts
committed while they are unconscious.

Kanthasamy v. Canada (Citizenship and Immigration) (2015): Supreme
Court of Canada - This case involved a 17-year-old refugee claimant from Sri
Lanka seeking humanitarian and compassionate exemption to apply for
permanent residence from within Canada. The Clinic argued for the
consideration of humanitarian and compassionate factors, emphasizing the
best interests of the child and the need for protection from violence. The
Supreme Court recognized the importance of assessing these factors in a
holistic manner, ensuring that the applicant’s unique circumstances are fully
considered.

Office of the Children's Lawyer v. Balev (2018): Supreme Court of Canada -
This case involved the wrongful retention of children under the Hague
Convention. The Clinic argued for a child-centered approach to determining
habitual residence, highlighting the need to prioritize a child's lived experience
over rigid legal standards. The Clinic emphasized the importance of
considering the best interests of the child. The Supreme Court held that
courts should consider all relevant factors, including the child's ties, lived
experiences and circumstances in each country, as well as the parents'
intentions, to determine habitual residence.

R. v. Barton (2019): Supreme Court of Canada - This case addressed the
admissibility of evidence related to the sexual history of the complainant. The
Clinic supported the need for jury instructions on the myths and stereotypes
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about sexual assault complainants, emphasizing the importance of removing
biases. The Clinic argued that such instructions are necessary to ensure a fair
trial and prevent prejudicial assumptions. The Court condemned the use of
racist and sexist stereotypes in sexual assault cases, urging trial judges to
explicitly address and counter such prejudices in their instructions to juries
and emphasized that expressed consent to every sexual activity is required. It
further clarified that there is no defence of implied consent or reliance on past
sexual history to justify consent.

R. v. Goldfinch (2019): Supreme Court of Canada - This case involved the
admissibility of evidence about a complainant's prior sexual history with the
accused. The Clinic argued against such admissibility to protect
complainants. The Clinic maintained that prior sexual history should not be
used to discredit complainants. The Supreme Court emphasized the need to
protect complainants from the unfair use of such evidence. The decision
aligned with the Clinic's stance that the rights of the complainants must be
safeguarded.

R. v. Slatter (2020): Supreme Court of Canada - This case addressed issues of
consent and capacity in sexual assault cases involving individuals with
disabilities. The Clinic supported the rights of individuals with disabilities,
marginalized and racialized communities, and those with precarious
immigration status. The Clinic highlighted the increased vulnerability of deaf
and disabled migrant women to such biases and argued for inclusive and
equitable legal protections. The Supreme Court held that courts must ensure
individualized assessments of consent and capacity, particularly for
marginalized and vulnerable communities, and must avoid relying on
stereotypes or generalizations especially in sexual assault cases.

R. v. J.J. (2022): Supreme Court of Canada - This case addressed the
constitutionality of specific rules of evidence in criminal sexual assault cases.
The Clinic argued for the protection of complainant’s privacy and the integrity
of the trial process. The Clinic maintained that these protections are essential
for afair and just legal system. The Supreme Court upheld the Clinic’s position
ruling that the accused’s right to a fair trial does not entitle them to the most
beneficial trial, and ambushing the complainant with highly private records at
trial can be unfair and contrary to the pursuit of truth.



14.R. v. Kirkpatrick (2022): Supreme Court of Canada - This case involved
"stealthing" (non-consensual condom removal). The Clinic argued that this
act constitutes sexual violence and emphasized the importance of protecting
sexual autonomy. The Clinic's position was that consent must be informed
and respected at all times. The Supreme Court majority ruled that stealthing
constitutes sexual assault, recognizing it as a form of sexual violence that
disproportionately affects women and gender-diverse individuals.

15. Ahluwalia v. Ahluwalia (2023): Ontario Court of Appeal - This case advocated
for the recognition of the tort of family violence, emphasizing the need for legal
acknowledgment of the harms caused by family violence. The Clinic argued
that recognizing this tort is crucial for providing justice to survivors by
acknowledging the full scope of harm they endure, offering a legal remedy that
addresses both the immediate and cumulative impacts of family violence, and
promoting accountability for perpetrators. The case is set to be heard in
Supreme Court in February 2025.

16. Michael Paul Dunmore v. Raha Mehralian (2024): Supreme Court of Canada
- This case addressed issues of gender-based violence and access to justice
in determining a child's habitual residence. The Clinic argued that recognizing
these factors in habitual residence determinations would ensure a more
inclusive and just approach, addressing the unique challenges faced by
vulnerable families, including those experiencing gender-based violence and
systemic barriers to justice.

These cases highlight the Clinic's commitment to advancing public interest and feminist
advocacy through strategic legal interventions that drive meaningful change and uphold
the rights of marginalized communities.



