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PART I - OVERVIEW AND STATEMENT OF FACTS

A. Overview
1. This appeal concerns the appropriate legal test for determining a child’s habitual residence
in cases involving the alleged wrongful removal or retention of children, particularly where non-
signatory countries to the Hague Convention on the Civil Aspects of International Child Abduction

(“Hague Convention”) are involved.

2. The Clinic recommends an expansion of the test that this Court developed in Office of the
Children’s Lawyer v Balev, 2018 SCC 16 (“the hybrid test”) to determine the habitual residence
of a child. The proposed expansion would refine the existing framework to place a stronger
emphasis on a broader and more nuanced range of factors that impact parenting and decision-

making decisions.

3. Specifically, the Clinic asserts that an evaluation of a child’s habitual residence must be
attuned to the specific realities faced by survivors of gender-based violence (“GBV”).! This
inclusion is critical to ensure that legal determinations are not only fair and just but also protective
of the safety and well-being of both the parent and child, particularly in cases where GBV may

have influenced the family’s relocation or separation.

4. Children exposed to GBV are at a heightened risk of experiencing abuse themselves,
alongside the survivor parent. The risk of direct or indirect harm to children cannot be assessed
separately from the safety of the parent — making the protection of survivor parents essential for

ensuring the safety and well-being of the children as well.?

5. If a survivor parent is forced to travel to non-Hague Convention jurisdictions to avoid being
separated from their children, they face the risk of re-victimization and their safety being

undermined, with little to no legal recourse available to them. In non-Hague Convention

! The term “gender-based violence” refers to any act that results in, or is likely to result in, physical,
sexual or psychological harm or suffering to women, including threats of such acts, coercion or
arbitrary deprivation of liberty, whether occurring in public or in private life.

2 Jaffe, P., Crooks, C., Bala, N. (2009). A Framework for Addressing Allegations of Domestic
Violence in Child Custody Disputes. In Journal of Child Custody.


https://www.canlii.org/en/ca/scc/doc/2018/2018scc16/2018scc16.html?resultId=99bbf4fa3c254e08ac2e238c032bd2bf&searchId=2024-11-15T09:00:57:803/87e27b3839cd46e99cf76097d47e8323

jurisdictions, survivors’ safety may be further undermined by factors such as precarious
immigration status (and/or their dependency on their abusers for such status), limited access to

social services, and/or legal, economic, and social isolation.

6. Accordingly, the Clinic urges this Honourable Court to incorporate a consideration of GBV
in the hybrid test to issue decisions that prioritize the safety, security, and overall best interests of

vulnerable parents and their children.

B. Statement of Facts
7. The Appellant, Michael Dunmore, and the Respondent, Raha Mehralian, have a child, M,
born in in Canada in December 2020. The Appellant argues that the child’s habitual residence is

Oman, and the Respondent maintains the child’s habitual residence is Ontario.

8. The Hague Convention sets out how signatory states will deal with the removal or retention
of children from their habitual residence. Article 3 states, in part, that “the removal or the retention
of a child is to be considered wrongful” where this removal or retention “is in breach of rights of
custody... under the laws of the State in which the child was habitually resident before the removal

or retention.”? Canada is a signatory to the Hague Convention.
0. Oman is not a signatory to the Hague Convention.

10. The Ontario Superior Court of Justice applied the relevant provision(s) of the Children’s
Law Reform Act and determined that the child was habitually resident in Ontario under s. 22(1)(a)

given that Ontario was the last place the child resided with both parents.*

1. The Appellant appealed that decision unsuccessfully at the Ontario Court of Appeal, which
concurred with the Superior Court’s reasoning and affirmed that the child was habitually resident

in Ontario.

3> Hague Conference on Private International Law, Hague Convention on the Civil Aspects of
International Child Abduction, Hague XXVIII, Hague Conference on Private International Law
(1980).

4 Mehralian v. Dunmore, 2023 ONSC 2616 at para 77.



https://www.canlii.org/en/on/onsc/doc/2023/2023onsc2616/2023onsc2616.html?resultId=772228a832bc45aab9dc9befe3f2f2c3&searchId=2024-11-12T14:38:00:205/dc5d2a5f6b4946f9928491c2e0b64a19
https://canlii.ca/t/jx24z#par77

PART II - STATEMENT OF ISSUE
12. The question before this Honourable Court is how Canadian courts should determine the

habitual residence of children in non-Hague Convention cases.

PART III - STATEMENT OF ARGUMENT

A. The Safety of Survivors is Linked to the Safety of their Children
13.  The hybrid approach is an incremental response to the jurisprudence and the fact-based
inquiry required by the Hague Convention which considers the "degree of settled purpose" from
the perspective of a child's circumstances when establishing habitual residence. However, for
parents who are survivors of GBV, the experience of GBV directly impacts both their decisions
and the well-being of their children. For instance, the trauma associated with GBV may lead
survivor parents to make emergency decisions to secure their child’s safety, which could impact
determinations of habitual residence. Reformulating the hybrid test to allow for specific
consideration of GBV would ensure that courts recognize how the abusive context, rather than a

lack of intent to "settle," influences relocation decisions.

14. There is a fundamental connection between a survivor’s experience of GBV and the well-
being of their child. The negative impact of children's exposure to a survivor parent's experiences
with violence is severe and well-documented, with research consistently demonstrating that such
exposure can lead to adverse health outcomes, affecting physical and emotional well-being, as well
as behavioural, cognitive, academic, and social functioning.’ Even minimal or indirect exposure
to violence — such as by learning about the incident or experiencing its aftermath — can have a
lasting and negative effect on children.® When survivors can remove themselves and their children
from abusive relationships, they are better positioned to provide a consistent and safe home

environment for their children.’

> Romano, E., (2021) Meta-analysis on interventions for children exposed to intimate partner
violence. In Trauma, Violence, & Abuse.

® Tabibi, J., Baker, L., Nonomura, R. (2020). Understanding Resilience in Children Exposed to
Intimate Partner Violence — What We Know from Current Literature: Learning Network Brief 38.

In Learning Network, Centre for Research & Education on Violence Against Women & Children.
7 Ibid.



15. In the context of GBV, one study found that children form a secure attachment to non-
violent parents to mitigate trauma and stress.® By incorporating an analysis of GBV in the hybrid
approach, the best interests of the child are more robustly considered as the child is likely
negatively affected by the violence they are exposed to. An expanded approach ensures that the
child’s relationship with the non-violent parent is recognized as a crucial protective factor when
determining the child’s habitual residence. If GBV is not considered, the court risks placing the
child in the care of a violent parent, which can further exacerbate the harmful effects of GBV.
Additionally, this oversight can sever the child’s secure attachment to the non-violent parent, who

serves as a protective buffer against the negative outcomes of GBV.

16. Children exposed to GBV are also at an increased risk of experiencing physical harm from
the abusive parent. Studies report that between 30% and 60% of children whose mothers had been

assaulted by their male partners are themselves also abused by their fathers.’

17. Thus, courts could more accurately account for the best interests of the child (“BIOTC”)
by integrating considerations of GBV in habitual residence determinations. Considering the impact
of GBV aligns with the BIOTC principle by recognizing that a child’s safety is inherently

intertwined with the survivor parent’s protection from an abuser.

B. Access to Justice
18. Survivor parents who are forced to relocate due to GBV may find themselves navigating
vastly different legal standards and protections across Hague and non-Hague countries. In Hague
countries, survivor parents may have some ability to bring evidence forward, but in non-Hague
countries, the legal protections may be insufficient, rendering them powerless to prevent a return

order.

19. When children are wrongfully removed to a non-Hague Convention country, the “left
behind” parent often faces difficult — and in some cases, insurmountable — obstacles in seeking
their children’s return. The Ontario Court of Appeal recently acknowledged that “once a party

travels to a country that is not a signatory to the Hague Convention, there may be little incentive

8 Ibid.

? Supra, note 2.



to return the child to Ontario.'® This is especially so where parenting issues are still being litigated

in Canadian courts.'!

20.  Where women fear there is a risk that potentially abusive partners will wrongfully remove
their children to a non-Hague Convention country, they are often forced to adduce evidence about
the lack of legal process in that jurisdiction to prevent the children’s travel. For instance, in
Lakhtakia v. Mehra, 2022 ONSC 201, the mother of a 7-year-old child asked the Court to order
that the father’s parenting time be supervised, given her concerns that he may abduct the child
from Canada and take her either to India or the United Arab Emirates (“UAE”), neither of which
is a Hague Convention signatory. At trial, both parties retained expert evidence on the law and
processes available in both India and the UAE regarding the return of wrongfully removed

children.

21.  Based on expert evidence, the Court concluded that if the father was able to remove the
child from Canada, there was an extremely significant risk that the mother would be unable to
secure the child’s return — or even to obtain access to her young daughter. In light of the mother’s
allegations of violence, and the father’s history of non-compliance with court orders, the Court
decided that it was “too risky” for the father to parent the child unsupervised. Canadian courts
reached similar conclusions and ultimately prevented one parent’s travel with the child(ren) to
non-Hague Convention jurisdictions in several other cases, including Mahadevan v. Shankar, 2010
ONSC 5608; Shalaby v. Nafei, 2019 ONSC 4628; Badar v. Danish, 2024 ONSC 3942; Waraich
v. Waraich, 2022 ONSC 3599.

22. Although the Court in Lakhtakia made orders preventing the father’s travel with the child
to non-Hague Convention countries, it was only moved to do so after the mother adduced detailed
and compelling expert evidence about the legal processes available in both India and the UAE.
Indeed, courts have held that specific evidence should be led with respect to the best interests of
the child in any particular case. In other words, courts are not compelled by a generalized fear that
one parent would face difficulty enforcing a Canadian court order in a foreign, non-Hague

Convention jurisdiction. As such, where survivors lack the resources necessary to adduce

19 Badar v. Danish, 2024 ONSC 3942; See also Mahadevan v. Shankar, 2010 ONSC 5608.
" Ibid.


https://www.canlii.org/en/on/onsc/doc/2024/2024onsc3942/2024onsc3942.html
https://www.canlii.org/en/on/onsc/doc/2010/2010onsc5608/2010onsc5608.html

compelling expert evidence on the legal processes in the non-Hague Convention country, their
children may be removed to a jurisdiction that offers them few mechanisms to access justice. This
not only places the children at greater risk but also undermines the survivors’ ability to protect and
care for their children effectively. Without adequate legal recourse, survivors and their children
are left vulnerable to further harm and injustice, highlighting the urgent need for a more inclusive

and protective legal framework.

23.  The Clinic submits that the significant barriers to justice faced by some survivors to bring
this evidence forward must be incorporated into the hybrid consideration of circumstances in
determining the child’s habitual residence. By refining the hybrid test to address these access to
justice barriers, courts can account for the systemic difficulties that survivor parents encounter

when trying to establish habitual residence.

24. Survivors may also face risks of criminalization, particularly in non-Hague Convention
jurisdictions, where laws may hinder a survivor parent’s access to justice. This often occurs when
survivors’ ex-partners have made false reports of violence or “kidnapping” of the child. In some
cases, women risk being arrested and/or imprisoned upon their return to the non-Hague

Convention country.'?

25. Manipulation of criminal processes in non-Hague Convention jurisdictions is a way for
abusers to continue to exert control over survivors who have fled the direct threat of violence.
Without due appreciation for this weaponization of the legal system, Canadian courts risk making
habitual residence determinations that may actively put the safety of women and children at risk.
The Clinic therefore submits that the hybrid test should consider these risks when determining
habitual residence, acknowledging that such barriers compromise a fair assessment of the child’s

best interests.

26.  Furthermore, abusers often employ a fragmented approach to litigation, by isolating

specific issues before the court in a way that undermines survivors' ability to present the full

12 See for e.g. Arguello Achon v. Benitez Peralta, 2024 MBKB 64, where the father had initiated
proceedings against mother in Ecuador, meaning she would likely be arrested if she had to travel

there to secure the return of the child.


https://www.canlii.org/en/mb/mbkb/doc/2024/2024mbkb64/2024mbkb64.html

context and impact of the situation. This strategy not only deprives survivors of accurately and
comprehensively presenting their case but also puts the court at a disadvantage. Such tactics run

counter to the spirit of moving towards a more efficient and responsive family law system.'?

217. Canada signed the Convention on the Elimination of All Forms of Discrimination against
Women (“CEDAW”) in 1981 and as a state party, Canada reports to the UN Committee on the
Elimination of Discrimination Against Women. CEDAW is a crucial international instrument as it
factors in the specific experiences of women, through social norms, legal structures, and other

systems resulting in barriers to achieving gender equality and realizing their full potential.

28. Access to justice is a fundamental right under CEDAW, and for survivors of violence —
particularly those from non-Hague Convention countries — barriers to legal representation, the
ability to present evidence, and protection against discrimination can severely impact their ability
to fairly participate in proceedings. CEDAW also takes an intersectional approach (General
Recommendation No. 28), addressing multiple layers of discrimination based on race, disability,
or socioeconomic status. Comprehensive support systems, including legal aid and trauma-
informed services, are essential for ensuring meaningful participation in legal processes. By

following these principles, States can create a more inclusive and equitable justice system for all.'*

29. Besides CEDAW, the right to gender equality in marriage and its dissolution is reflected in
anumber of other international human rights law instruments to which Canada is a party, including
the Universal Declaration of Human Rights (Article 16) and the International Convention on Civil
and Political Rights (“ICCPR”), Article 23(4). Notably, the ICCPR imposes on state parties a
positive obligation to take steps to “ensure equality of rights and responsibilities of spouses as to

marriage, during marriage, and at its dissolution." !>

13 Law Commission of Ontario (2012). Towards a More Efficient and Responsive Family Law
System — Interim Report.

4 UN Committee on the Elimination of Discrimination Against Women (CEDAW), General
Recommendation No. 19 on violence against women (1992); General Recommendation No. 28 on
the core obligations of States parties under Article 2 of the Convention (2010); General
Recommendation No. 33 on women’s access to justice (2015); CEDAW, Article 15.

15 International Convention on Civil and Political Rights, UNTS vol. 999, p.171, 16 December
1966, art. 23(4).



30. The Clinic submits that reformulating the hybrid test to evaluate access to justice across
jurisdictions would make space for the crucial differences in legal recourse and survivor protection
available in Hague Convention and non-Hague Convention countries, which impact the feasibility

of genuine participation in these determinations.

C. Precarious Immigration Status

31. A survivor parent with precarious immigration status may have severely limited autonomy
— especially if their residency depends on the abuser. This dependency restricts their ability to
make decisions regarding their child’s safety and stability and prevents meaningful legal
participation due to costs, restrictions on employment, isolation from support networks, and lack
of access to resources. Considering the survivor parent’s precarious immigration status within the
hybrid test would recognize how these constraints affect a survivor’s capacity to establish or

maintain habitual residence for their child.

32. For instance, if women make the decision to relocate to non-Hague Convention countries
to maintain contact with their children, they are often reliant on the child’s father to help them
obtain immigration status in that country. This perpetuates a father’s power over both mother and
child and can be a tool of abuse to exercise control over women and children. Abusers can also
manipulate immigration pathways — such as withdrawing or threatening to withdraw spousal
sponsorship applications — to isolate survivors from their children and further exacerbate

survivors’ dependency and/or vulnerability.'¢

33.  The hybrid test should likewise consider how an abuser’s manipulation and control of the
survivor’s immigration status might drive the survivor to flee, which is distinct from a voluntary
relocation based on personal or economic reasons. Recognizing this context within the test ensures
that coercive dynamics do not unduly affect habitual residence findings, promoting a more

equitable approach.

16 See for e.g. Francis v Maharaj, 2014 ONCJ 285, where the father manipulated the Canadian

spousal sponsorship process in order to isolate the child from his mother.


https://www.canlii.org/en/on/oncj/doc/2014/2014oncj285/2014oncj285.html?resultId=46f557bb84ab4ec5a13269abe0feddbf&searchId=2024-11-12T15:02:05:831/05d662a2432a4b1a8a848376dc687e30

34, Furthermore, the fear of losing children coupled with the manipulation of immigration
status often traps survivors in abusive situations and violence. Abusers often threaten to take the
child(ren) from their mother as a tactic of control.!” This form of abuse adds an additional layer of
trauma for survivors caught in the situation of precarious immigration status or lack of substantial
connection or support. The abuser's actions not only harm them directly but perpetuate the cycle

of abuse through children.

35. When a survivor parent flees with their child to escape violence and seeks refugee
protection, returning the child to the abusive parent without thoroughly examining the impact of
GBYV undermines the principle of prioritizing the BIOTC. As discussed, the child’s well-being
cannot be evaluated separately from the circumstances that compelled the parent to flee,
particularly when those circumstances involve GBV. Overlooking this context risks undermining
the protective efforts of the fleeing parent and exposing the child to the same environment that
necessitated the flight. To uphold the BIOTC, courts must consider the intersecting impacts of

GBYV and the survivor’s migration-related vulnerabilities in their decisions.

36.  Accounting for the context of GBV in which many decisions about jurisdiction are made
is particularly important because women make up nearly half of all migrants'® and the incidence
of violence among migrant women invariably entails a series of complex overlapping events and

actions that take place across borders and through time."

PART IV — SUBMISSIONS ON COSTS

37.  The Intervener seeks no costs and asks that no costs be awarded against it.

PART V - ORDER

38. The Intervener takes no position with respect to the outcome of this appeal.

17 Government of Canada, Risk Factors for Children in Situations of Family Violence in the
Context of Separation and Divorce (2021).

18 United Nations, Department of Economic and Social Affairs, Population Division (2020).
International Migrant Stock 2020. (United Nations database, POP/DB/MIG/Stock/Rev.2020).

19 Mcllwaine, C. (2023). Not as safe as houses: experiences of domestic violence among
international migrant women. /n J. L. Waters, & B. SA. Yeoh (Eds.), Handbook on Migration and
the Family.
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PART VI - SUBMISSIONS ON PUBLICATION
N/A

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 18" day of November 2024

Per:

VYl et

o = .f/ I

Deepa Matt00| | Tamar\Wltelsgn | Archana Medhekar
Counsel for the Intervener, —
Barbra Schlifer Commemorative Clinic
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https://www.canlii.org/en/on/onsc/doc/2023/2023onsc2616/2023onsc2616.html?resultId=772228a832bc45aab9dc9befe3f2f2c3&searchId=2024-11-12T14:38:00:205/dc5d2a5f6b4946f9928491c2e0b64a19
https://www.canlii.org/en/ca/scc/doc/2018/2018scc16/2018scc16.html?autocompleteStr=Office%20of%20the%20Children%E2%80%99s%20Lawyer%20v%20Balev%2C%202018%20SCC%2016%20&autocompletePos=1&resultId=3d9c3dcb1be5402cbf3490f10d7d50ce&searchId=2024-09-09T15:18:37:618/42ab0a41f55746b1ba3324aa483a4821
https://www.canlii.org/en/on/onsc/doc/2019/2019onsc4628/2019onsc4628.html
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc3599/2022onsc3599.html
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Mcllwaine, C. (2023). Not as safe as houses: experiences of
domestic violence among international migrant women. /n J.
L. Waters, & B. SA. Yeoh (Eds.), Handbook on Migration and
the Family

36

Romano, E., (2021) Meta-analysis on interventions for
children exposed to intimate partner violence. In Trauma,
Violence, & Abuse

14

Tabibi, J., Baker, L., Nonomura, R. (2020). Understanding
Resilience in Children Exposed to Intimate Partner Violence —
What We Know from Current Literature: Learning Network
Brief 38. In Learning Network, Centre for Research &
Education on Violence Against Women & Children

14, 15

United Nations, Department of Economic and Social Affairs,
Population Division (2020). International Migrant Stock 2020.
(United Nations database, POP/DB/MIG/Stock/Rev.2020)

36

10.

UN Committee on the Elimination of Discrimination Against
Women (CEDAW), General Recommendation No. 19 on
violence against women (1992)

28

11.

UN Committee on the Elimination of Discrimination Against
Women (CEDAW), General Recommendation No. 28 on the
core obligations of States parties under Article 2 of the
Convention (2010)

28

12.

UN Committee on the Elimination of Discrimination Against
Women (CEDAW), General Recommendation No. 33 on
women’s access to justice (2015)

28

13.

UN Committee on the Elimination of Discrimination Against
Women (CEDAW), Article 15 (1979)

14.

Universal Declaration of Human Rights, United Nations
General Assembly, 10 December 1948, art. 16

29
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Statutes, Regulations, Rules, etc.

No. Statute, Regulation, Rule, etc. Section, Rule, Etc.
1. Children's Law Reform Act, R.S.0. 1990, c. C.12 s. 22(1)(a)
Loi portant réforme du droit de l'enfance, LRO 1990, c C.12 | s.22(1)(a)



https://www.canlii.org/en/on/laws/stat/rso-1990-c-c12/latest/rso-1990-c-c12.html?resultId=98cfdfa1fe7448509d1c750fc148570f&searchId=2024-11-15T09:07:16:946/04fb64ff85744d62bd4cbd5a928eddc7
https://canlii.ca/t/8k#sec22
https://www.canlii.org/fr/on/legis/lois/lro-1990-c-c12/derniere/lro-1990-c-c12.html?resultId=601c1ffef9bb40f9a9bac99498f13c29&searchId=2024-11-15T09:08:50:848/4cbe75e200514a5aa3fe7246d5d5cbce
https://canlii.ca/t/cw#art22
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